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1' ISSUES

A. Was there insufficient evidence to sustain the deadly
weapon enhancement on counts Vill, IX and X?

B. Did the trial court exceed its jurisdiction by imposing a
deadly weapon enhancement during the resentencing

D. Did Pierce waive raising an objection to the special verdic!
jury instruction by failing to object in the trial court?

E. Did the special verdict jury instruction improperly require
unanimity for the jury to answer no to the deadly weapon
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1 The State would also note the facts can be found atI35VVn. App. IOI4,COANo.
3278b-1-U(ZOO6) and 155VVn. App. 7O1 (published inpart).
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counts 1, VII, IX, X, A, X11 and X111. Supp. CP. 2005 JSI

REUNION!

10 11,

I he btate acKnowledges the rule prohibiting citing unpublished opinions, but due to

the fact that this case has been re-litigated on appeal , there are at least two prior
opinions containing the facts of the case. At the time of writing this, the State just

received appellate counsel's request that the original report of proceedings be

appellate decisions for establishing the facts.

3 The State will be filing a supplemental designation of Clerk's papers to include the
original judgment and sentence entered in this case in January 2005
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enhancement on counts 1, Vill, IX, X. CP 8-18. Pierce timely
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evidence is just as reliable as direct evidence. State v. Delmarter,
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App. 1014 (2006). According to Jerry' after the intruder shined tJT

enyCub|eandRusitaCmNewiUbe/efe/redtobytheir0rstnamestuavmidconfusion,
nu disrespect intended.
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B. THE TRIAL COURT HAD JURISIDICTION TO IMPOSE

THE DEADLY WEAPON ENHANCEMENTS ON COUNTS

1, Vill, IX AND X.
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A pistol, revolver, or any other firearm, is a deadly
weapon, whether loaded or unloaded.
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2. Any Error In The Jury Instructions'11ere Aarmle&:
Beyond a Reasonable Doubt.

mmmm=

ME AN I FIRM

Jill

110

ir mijlilprr!I wmw

ii# ilillill"I 1 1, 111'Iplli 11111111 ! lJ1111;;

INICIPPRIFICI V i El AminIBMon 11m .

I  OT

Ip

IN Ill 111111111 JJ;;Ij ip!1111 
I Ill Jill pill

instructions relieving the State of its burden of proving beyond a

11



1 M MR1111 H 111111 111 1T@7

iiiiii I I illiffif Fill iliIlliiii MINIM l! III

UNNOMMORT-TOTOM

3. Count Mill Was Pled And Proved As A Deadly
Weapon Enhancement And Therefore The
Sentencing Of A Firearm Enhancement Was
Improper.
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v. Bashaw because the instruction in this case required all 12
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5 State v. Bashaw, 169 Wn.2d 133, 234 P.3d 195 (2010).
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beyond a reasonable doubt that "yes" is the correct
answer. If you have a reasonable doubt as to the
question, you must answer no.
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must remand this case back to the trial court for resentencing with

04RATOIIn

6 The State would not normally concede that the burglary count would be same criminal
conduct because RCW 9A.52.050 allows for other crimes committed while in the

commission ofa burglary may be sentenced separately. |n this case, the court has
already found that counts IX and X are same criminal conduct and the State did not

appeal that finding. See CPlO. Therefore the State unfortunately feels that in this case,
it has no choice but to concede the issue.
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